IN THE HIGH COURT OF NIMAN JUDICIAL DIVISION
HOLDEN AT MUNDEMBA
BEEFORE IIER LORDSHIP JUSTICE FORBANG LESLIE FORMINE.. PRESIDENT
W THl HEM MR, SIMON EKUMENE MBANDA AS REGISTRAR-IN-ATTENDANCE

BETWEEN

I'HE STRUGGLE TO ECONO } _______ PLAINTIFFS
ENVIRONMENT (SEFE)
AND
1} S.GLSUSTAINABLE OILS CAMEROON LTD ],_ ..... DEFENDANTS
2) DRCTIMTLISIDORE _,J

PARTIES: Parties present.
APPEARANCES: Barrister Malle Adoll [or the Plainti(Ts;

Barrister Ashu Nehung Tanyl Ako holds brief for Barrister Fta Ako for the
Dietendants.

Magistrate Nji Portals (DSC) for the People ol Cameroon.

COURT NOTE: This ruling 1s delivered in open court.
“REPUBLIC OF CAMEROQON"
SIN THE NAME OF THE PEOPLE OF CAMEROQON™
“RULING™

I'his ruling 1s pursuant to an objection limine htis raised by the Learned
Burrister [ta Ako of counsel for the defendants on the following points as borne out on

the notice of preliminary obhjection.



1) That the Plaimitt has no locus standi 1o sue in connection with the land being
exploited by the first defendants:
o

23 That the honourable court is not competent o adjudicate on any matters

touching and concerning untitled or unregistered land;

3} That the action is not proper belore the court;
47 That the action has been misdirected.
In cunvassing evidence to substantiate the above legal issucs counsel slarted
with the second point. Tle said this court lacks jurisdiction 10 entertain the substantive
maticr. He grounded his arguments on section 3 of Ordinance no, 7401 of 6" July 1974

on land tenure in Cameroon.

Delendant contended that on the strength of the above law, the action is not

o belore the cowt. And that plaintift lacks locus standi to institute same. o fortify

the above views, counsel reterred this court to article 5 (3) of law no. 80/22 of 14 July
1980 1o repress inlringements on landed property and Stale lands. The above section
provides that legal actions for the infringements against the private property of the State
shall be brought solely by the administration under conditions to be determine by
decree. Counsel prayved this court o draw inspiration from the decision of the High

Court of Bangem under the secal of his Lordship Justice Ngem Ngute Paul in

HOKMAR M between:  the Struggle to FEeonomise Fulure Environment (SEFE)
Vs 8.6, Sustainable Oils Cameroon Lid and Dr Timti Isidore delivered on the 17" day

of November 2011,

Lhe decision counsel submitted. is akin to the decision in the Supreme Court

Case no, 16600 of 07/12/1999 hetween Assen & Ngon Bernadetie Clo Tom Irancoise
CC of 2" March 2009
between Nyemb Ntongwe Clo the Fstate of Bitle Albert Noe where both courts held

that ardinary law courts have no jurisdiction o adjndicale on issues concerning



National Lands. Based on the above counsel urg

d this court to decline jurisdiction in
fovowr of the Land Consultative Board  like Justice Ngute did under similar

cireumsiances inthe High Court of Kupe Muanenguba in Bangem.

I'he Learned State Counsel for the court of First Instance and the High Court
ol Mundemba Magistrate Njunkeng, George on behalt of the State submitted in the
interest ol the law. He joined the Learned Barrister Fta Ako of Counsel lor the
Defendants in holding that this court lacks jurisdiction to entertain the substantive
action. He based his arguments on section 15 and 16 of law no. 74/01 of 6™ July 1974

organizing, the land tenure system in Cameroon,

He submitted that the issues raised touch on the attribution and management

al” concessions which s the prerogative of the State done in accordance with the

development policies conceived by the Head of State.

The Teamed State Counsel said [rom the annextures in the substantive action

it can be discerned that certain administrative

:tions and procedures for expropriation
have not been complied with. That notwithstanding he prayed this court to dismiss the
action us being a stumbling block o development. He submitted lastly that there is a

clear distinetion between common law and administrative litigations, consequently the

courts must stay clear ol issues owtside its prerogatives

In reply to both submission the Learned Barrister Malle Adophe ol Counsel

for the PlainufTs prayed this count to discountenance the submissions of the Leamned

Barrister Lta Ako and the State Counsel as beir

totally misconceived in view of the

substantive action. He said the substantive action merely enjoin this court o construe
the provisions of law 10.96/012 of the 3" of August 1996 relating o environmental
management and its decree of application no.2005/0577/PM of 23" February 2003
laving  down modalities Tor carrving out environmental impact assessment. He

submitted that in the substantive action this court is called upon to declare whether the



first delendants are a company legally incorporated in Cameroon in accordance with the

OHADRA Uniform Act on General Commercial Law and Economic Interest Groups.

The court 15 Turther called upon 1o decide whether or not delendants legally
catered upon land in Mundemba and Toko Sub Divisions and carried out acts without
regards w existing farms and village settlements. The above issues counsel argued fall

properly within the jurisdiction of the High Court for determination.

In substantiating the above views counsel referred this court o the 1996
constitution ol this country which provides in its preamble that the protection of the
cnvironment is the collective responsibility ol every citiven. He cited article 65 of the
constitution ol 1996 which makes the preamble an integral part of the constitution. In
that vein he argued that the respondents herein who are Plaintiffs in the substantive
action are an organization legally recognized and authorized 1o work for the protection

. . S . . ; - <t .
ol the environment. He referred this court to article 8 {2) of law no.96/12 of 3% August

1996 (supra) which gives organizations like the Plaintilfs power to litigate in matters

relating to environmental protection. That prerogative under the above law exist and it

is immaterial whether the land in question is private property of the state, National Land

or whatsoever. Consequently the respondents herein have the necessary locus standi o
institute the substantive action, in the interest of the general good, since the protection

ol the environment is the collective responsibility ol all. He cited some decisions of the

North West Region, notably the decisions in suit no. CFIBA/245 CM/02-03 between:

Ministry of environment and Forstry V. Tame Soumedjong Henry and Sotramilk Ltd.
Debivered by his Worship T Tabulor. And that in suit no HCB/19/08 between: the
Foundation for Environment and development (FEDIEV) and Tor.V.Bamenda City

Council & Zors under the seal of Justice Taminang A, lgnatius in which both learned

es held mter alia that ordinary law courts have jurisdiction to adjudicate on matters

ol the cnvironment.



Counsel consequently prayed this court on the above score 1o discountenance
the firstarm of the objection as being idle. In respect to the second arm of the objection
coungel submitted that this court is not called upon in the substantive action o make
pronouncements on issues relating to title to land. It is merely called upon to construe
the provisions of section 17 of Ordinance no.74/01 of 6™ July 1974 laying down rules
coverning land tenure and 1o declare whether or not it is legal Tor people to be deprived

ol their farms and village settlements in total disrepard ol due process.

Counsel opined that it is the duty of the court to interpreted laws. He
submitted that the decision of the Bangem High Cowrt cited by Learned Counsel for the
applicants under the seal of Justice Ngute is not binding on this court being a court of

coordinate jurisdiction.

In respect 1o the submissions of the Learned State Counsel, Barrister Malle
said he gave no evidence o show that the activities of the defendants were done in
pursuance of any development policies of the State. He admitted that the state truly
cuaraniees the use of state resources, but that must be done in accordance with the law.

Ie urged this court o abandon the 3" and 4" grounds of the objection as nothing was

satd on them,

e consequently urped this court on the whole 1o dismiss the preliminary

cetion entirely and proceed o judgment in the substantive action because the

applicants herein, pursuant to article 11 rule 2 of the Supreme Court Civil Procedure

Rules Cap 211 can not be heard on the substantive action since they did not enter

appearance within the time limit preseribed under the originating summons procedure.

Above s a summary of the submissions ol the respective counsel. The

wnents canvassed by the respective counsel touch on the legal issues raised for

determination in the substantive action. This court therefore [or purpose of convenience

shall treat the issues as canvassed seriatim by the partics.




The most fundamental issue raised In the objection limine litis is that this

s court lacks jurisdiction to entertain the substantive action. By jurisdiction here is meant
the authority a court has to decide matters that are litigated belore it or take cognizance

of matters that are presented in a formal way Tor its decision. Jurisdiction is therefore a

threshold issue thal can be made at anytime even belore judgment by the parties or even
by the court suo motu. The issue ol jurisdiction is thus crucial and where a courl talkes
1 upon isell w exercise jurisdiction which it does not possess, its decision shall amount
o nothing- See the decision in suit no. CASWR/Z2/98 between Chiel” David Tkomi

Maolinge Vs, Chicl Simon Lyonga Musenja and others, cited at page 1, CCLR Part 6.

I'o buttress the above, counsel referred this court to article 5 (3) ol law no. 19
el e T ; il

of 26™ November 1983 which re-enacts portions of Ordinance 74/01 of 6" July 1974,
. ' . Sz ar o tl
IFor purposes of clarity this cowt shall repraduce section 3 (3) of law no.19 of 26"

: . . : . - s
Sovember 1983, which re-cnacts portions of law 10.74/01 of 6" July 1974 on land

tenure in Cameroon. It states inter alia thus:
Fhe jurisdiction of the court and Land Consultative Boards relerred o in
article 16 here under in the settlement of landed property cases shall be defined as
0 tollows:

a) The settlement of the following landed property cases shall tall within the

jurisdiction of the Land consultative Boards:

by Any claims or dispute of right to property on unregistered lands filed in by

communities or individuals belore the courts:

o5 ¢l All other landed property cases shall fall within the jurisdiction ol the courts

excepling cases relating Lo inter communal boundary disputes....

I'he very critical question for this court to answer is whether the issucs raised
in ihe substantive action raises issues ol ownership or contest over ownership of the
land in guestion. 10 the above question is answered in the affirmative then this shall

&



decline jurisdiction to entertain the substantive action. But a carclul perusal of the
lssues raised in the substantive action lor determination which this court shall like

reproduce here are as follows.

The originating summons (iled by the Plaintiff sought the courts determination

ol the lollowing legal questions.

(1) *Whether or not the defendants can legally enter upon land in Mundemba and
Toko Sub Divisions., indiscriminately plant survey beacons purporting to demarcate the

of

A and bulldoze large ar

1 0l lund purportedly ceded to them and fell down timber
fand withow due authorization and withoul regards 10 existing farms and village

scitjenients.

(2) “Whether or not defendants can legally commence their operations of

n oil Palm Plantation in Mundemba and Toko Sub Divisions ol Ndian

Division without having satisfactorily carried out an environmental impact assessment

2 ol 3"

in accordance with the provisions of law no.96/ August 1996 relating to

smmental management and its decree of application 1o 2005/0377/PM of 23"

February 2005 laying down modalities for carrving out environmental impact
assessment.”

I'he above questions for determination clearly show that the plaintitts in the
substantive action are neither laying any claims o land nor are they contesting the

ownership ol same. The contention in the subs

antive action raises purely questions of

illegality ar the non respect of laid down rules. It is trite law that issucs relating to non-

compliance with due process of'the law can only be construed by the courts.

It i also wite principle that the non respect of laid down procedures raises

issued o Human Rights Vielation which can only be litigated or construed by ordinary

law courts. Those issues are clearly outside the scope of the Land Consultative Boards.



T'he temptation albelt erroneously 1s the tendency 1o hold that any thing about
wnresistered land must automatically go to the Land Consultative Boards. That view is
crroneous because the right o land in Cameroon is not 1o be judged only as a function

ol registration or land certificate. The state are arguably the technical owners of land by

vinue of legd

ation, but the indigenous people who have inhabited these lands for ages,

with farms. village settlements and even shrines on these lands enjoy possessory rights

which are predicated on ancestral ownership.

Hence for the ordinary courts not to have jurisdiction it must be shown

saequivocally that ownership is squarcly and patently in issue. That not being the case
in the instant case, the courts must come in. As said carlier the prolonged stay by the

locel indigenes on these lands gives them customary possessory rights which are

aredivated  on o ancestral ownership, This right o ancestral ownership makes it

mandatory for any body or groups or organization dealing with such land for whatever

nurpose to take these ancestral rights into consideration. The indigenous people cannet
therelore be iznored or disregarded. mindlul of their age old possessory rights on the

land.

anition by the

I'his right to ancestral ownership of land was given judicial recc
Supreme Court of Cameroon in the case of Lkobena Fouda Jean inheritors Vs, the State

of Cameroon (MINDAF), judgment no. 30/06-07 o 28" F

bruary 2007. In that case the

petitoner challenged the State for 1ssuing a land certificate to one Kemongne David in

her ancestral rights. The said land certificate was on that score withdrawn.

disrespect of't

It results from the above case that land generally and particularly in the
Anglophone Regions of Cameroon 1s regarded as ancestral property owned by the
indigenous people according to their customarily detined rules. Although these local

1 their Chiefs and Fons may not have documents of title, the empirical

peonie thre
data on the ground particularly their centurles of possession and control is a powertul
and uncontestable cvidence of their right 1o ownership. The substantive action in

8



contention was filed in line with the current legal rame work of post colonial
Cameroon. This is so because colonialism was characterized by massive dispossession

ol the indigenous people of their lands in wial disregard of their ancestral rights.

The land ordinance of 1974 as amended and subsequent legislation on land

that followed were designed on the basis of the land right model inherited which leaves

uetual possession based on ancestral claims with the indigenons people. This aboriginal
claimg over land by the indigenous people have been recognized by International

rdless

tribunal including the African Court for human and Peoples rights in Banjul r
of what local legislation may preseribe. In the same vein article 11 (1) of the

ational Cavenant on Feonomic, Social and Cultural Rights (1966) have been

weeted by some National courts. which interpretation this court adopts, as putting
an obligation on State Parties 1o the United Nations Lo ensure certain minimum levels of
respects 1o the land rights of vulnerable groups in the country. It is undeniable that land

is by law owned and controlled by the State on the ba

is of legislation, The State thus

are lechnical owners of unregistered land

But anybody. groups of persons National or Intermational who obtain this land

Tronm the State must before occupying same observe and give due regard Lo the ancestral

or aboriginal ights of the indigenous people who Inhabit it. Any attempt 1o disregard

these aboriginal rights must be checked by the courts.

The observance ol these aboriginal or ancestral right 1s necessary to avert

luture and protracted conflicts, since land is noted as the main source of conflicts all

aver Cameroon. [n the light of the above Cameroon has in place a whole compendium

of Tegal and regulatory frame work on the environment. In them arc outlined inter-alia
clements of Cameroon’s envirommental legislation in general and those governing the
development and aperation of projects in particular. Fore most amongst these legal and
regulatory frame work is Jaw 10.96/12 of 3™ August 1996 on the environmental lmpact
assessment read with its decree of application no.2005/0577/PM of 23 February 2005,

?



The above Taws catalogues all the rules and procedures ol carrying out an

covironment impact assessment, its articles 3, 1

wnid 19 are mandatory. The conduct of
the environmental impact assessiment s a pre-condition for carrying out any preject off
the magnitude of that which is envisaged by the applicants herein, who are defendants

in the substantive action.

The main purpose of the environmental impact assessment is 1o evaluate the
nupact of the project on the environment. the anticipated consequences ol the
implementation ol the project on the natural and human environment. And most

Hportantly outlined the measures envisaged by the promoter of the project to eliminate,

reduce and possibly compensate for the harmiul consequences of the project on the
cvironment see Article 19 (2) (supra), Like in the instant case, where there is violation

ol @ major procedural step, the same law permits the alTected population or any

ndividual or group acting on their behalf to seize the competent court for a declaratory

judgment. This is what the plaintitts in the substantive action required from this court.

It mugt be borne in mind that the high courts of the Anglophone Cameroon are

‘ashioned along the lines of her majesty™s High Court ol Justice in lingland.

Consequently the se i two Told jurisdiction. I's adjudicatory jurisdiction derives
prineipally Irom substantive Jaw notably section 18 of law no.2006/015 of 29%
December 2006 on judicial Organization in Cameroon. While its interpretative
Jurisdiction derive from rules of practice as obtain in her Majesty’s 1ligh Court of

fustice in Fngland and inherited by our Courts.

The High Courts interpretative jurisdiction is invoked by the originating

sultinons procedure for the interpretation of

questions only. In the exercise of'its
interpretative jurisdiction the High Courts as [ountain ol Justice merely interprete
questions of law be they administrative or non-administrative, In the exercise of this
prerogative therelore the dichotomy between administrative and non administrative

actions becomes inapplicable.



That said and on the basis of the forcpoing the objections by the Learned

wster Bla Ako ol Counsel [or the applicants have nothing to stand on, the
consequently collapse. This court holds the above views because jurisprudence exist
today in some countries which posit that even actions likely 1o alTect people in future
can be brought 1o Court 1o avert that future adverse effect on humanity. These are new

dimensions in the a

2 of Human rights Law, which only the law courts can adjudicate

on them.

Having held as 1 have done above further hearing of the substantive action

may just be an unworthy repetition, Similarly all orders made prior o this one by this
court are cancelled. This court shall also not belabour itsell on issues not raised by the
parties

Also the issue of the grant of the concession by the State of Cameroon as
technical owners of all unregistered land to the applicants herein is perfectly correct.

This court lacks jurisdiction o challenge or contest the grant. That is the administrative

pre tive of the stale. But the environmental impact asscssment laid down by law

must be mandatory complied with as a precondition lor any actions on the land. I is

true that the project s huge and a welcome reliel o the people of the arca and

government of Cameroon in its policy drive to make Cameroon an emerging Nation as
it will bring jobs. and development o the locality. All that notwithstanding the

abariginal sights ol the indigenous people cannot be disregarded.
Based on the foregoing this court reiterate the former order ol this court and
proceed to rule and order thus :

I} That the applicants herein who are defendants in the substantive action are
tempaorarily prohibited from proceeding with their acts on the lands found in

Mundemba and lToko Sub Divisions until the mandatory environmental

impact assessment 1s carried oul with a view Lo evaluate the impact of their

11



acts on the natural and human environment of these areas, establish all

messures envisages to avert them:

2) Compensate those directly afTected by their farms and village settlements, on

the basis of the relevant law which is the Prime Ministerial text on the subject:
oh 33 Compensate those aftfected by taking of their ancestral prossessory rights,

43 Reach a clear understanding with the indigenous people by way of a

memorandum of understanding for the project. to avert any future conflicts;
3) That above orders be complied with. No cost.

“ IN WITNESS WHERFEOT, the present Ruling is signed by the President
o and the Registrar-in-Chief of the Court™.
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