IN THE HIGH COURT OF TANZANIA

AT ARUSHA
LAND CASE NO. 26 OF 2013
MONDOROSI VILLAGE COUNCIL..............nn... 1°T PLAINTIFF
SUKENYA VILLAGE COUNCIL..........ovnooon 2"° PLAINTIFF
SOITSAMBU VILLAGE COUNCIL...........oonnon.. 3%° PLAINTIFF
VERSUS
TANZANIA BREWERIES LTD........cnosvsenonon. 1°" DEFENDANT
TANZANIA CONSERVATION LTD.........o.......n..s 2"° DEFENDANT
NGORONGORO DISTRICT COUNCIL................ 3"° DEFENDANT
THE COMMISSIONER FOR LANDS.................. 4™ DEFENDANT
THE ATTORNEY GENERAL.......coenseeeenonenenns 5™ DEFENDANT
JUDGMENT

Date of last Order: 16/09/2015
Date of Judgment: 28/1 0/2015
BEFORE S. C. MOSHI, J.

Mondorosi Village Council (1 plaintiff), Sukenya village council
(2™ plaintiff) and Soitsambu Village Council (3 plaintiff) sued
Tanzania Breweries Limited (1" defendant), Tanzania Conservation
Limited (2" Defendz nt) Ngorongoro District Council (3™ Defendant).
The Commissioner for Lands (4" defendant) and the Attorney General
(5" Defendant) over ownership of village land known as Sukenya
farm. The land is also known as “Enavisha Nature Refuge”
Comprising 12,167 acres (5106 hecters), in Ngorongoro District



Council. The Land is currently owned and occupied by the 2™
defendant.

The land was Originally owned by Soitsambu Village Council,
which now comprises the 1%, 2™ and 3™ Plaintiffs. In 1984/1985 the
land was given to the 1% defendant who needed it for barley
production. The 1** defendant cultivated the land as intended but he
didn’t utilize the whole farm; only 800 acres were in use. The 1*
defendant later on; in 2003; transferred the land to the 2" defendant.

The plaintiffs challenges the transfer of land from 1% defendant
to the 2™ defendant to be illegal. The Plaintiffs claim that the 1%
defendant didnt adequately compensate the owners of the land
through the Soitsambu Village council and that 1% defendant had
illegally acquired the extra 2617; it was agreed that the land should
not exceed 10,000 acres but they took away 12617 acres.

The plaintiff's also claimed that 1* defendant had abandoned the
land hence the community continued to use it; they acquired it by
adverse possession. However, later on when the land was transferred
to the 2™ defendant; the villagers were denied access to the land;
they were chased away and were violently mistreated by the 2™
defendant and her agents.

On the other side the defendant’s stated that the land was
lawfully acquired from the Soitsambu Village Council, through the
Ngorongoro District Council. The Land was never abandoned. That,
the farm was later transferred to 2" defendant due to change of
Management policies of the 1** defendant.

During the hearing of the Case, Mr. Rashid Francis Kiwanga and
Mr. Wallace Kapaya advocates represented the plaintiffs whereas Mr.
Sankah advocate represented the 1% defendant, Mr. Sinare advocate
represented the 2™ defendant and Ms. Janeth Masono State Attorney,
represented the 3, 4" and 4™ defendants.
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At the commencement of hearing of the Case, the following

issues were proposed:-

£

9

Whether the suit is res-judicata owing to the decision of the
Resident Magistrates’ court of Arusha in Civil Case No. 74 of
1987 between Isata Ole Ndekerei & 4 Others versus Tanzania
Brewers Limited (TBL) Farms.

Whether the 1% Defendant had at any time abandoned the
disputed land or any part thereof.

. Whether the plaintiffs acquired the disputed land by way of

adverse possession.

Whether the actual size of the disputed land in terms of acreage
was established prior andfor during the allocation of the
disputed land to the 1% defendant by the then soitsambu village.

_ Whether the 1% defendant unlawfully acquired extra 2617 acres

of land beyond the boundaries of the land allocated to it by the
then soitsambu village.

Whether the plaintiffs are successors in title of the then
soitsambu village.

Whether acquisition, sale and Transfer of the disputed land from
the 1* defendant to 2" defendant was illegal.

Whether the 1% defendant has not fairly, justly and adequately
compensated the plaintiffs for the alienation of the 10,000 acres
of land as was required by the agreement and by the law.

To what reliefs the parties are entitled to.

The plaintiffs called a total of 9 witness, the 1% defendant had 2

witnesses, the 2™ defendant had one witness and 3™ defendant had
one witness. All witnesses gave their testimonies on oath.

PW1. LOSERIAN MINIS, stated among other things as follows:-



He lives at Sukenya village. He is the Village chairman of
Sukenya village. He has never lived outside Ngorongoro. He is a
livestock keeper. He is also the village chairman of Sukenya since
2004. In 2009 he was elected chairman of street (kitongoji).

In 2010 villages were divided Sukenya was separated from
Soitsambu.

Sukenya village was registered. There is a certificate of
registration [Exhibit P.1].

The village economic activity is livestock keeping and small scale
farming.

The dominant tribe living in the village is Maasai. They keep
cattle, goats, sheep and donkeys.

The Sukenya farm is located at Sukenya Village. It's now used
for Tourist’s activities which started in 2008.

The land was used for farming since 1980. In 1980s it was under
Tanzania Brewers TZL who started to farm the land in 1985-1990. TBL
cultivated 800 acres. The farm measures 12,617 acres. The remaining
part of the land was used for livestock keepers. It is the residents of
that area who were keeping livestock there; they were of Sukenya,
Ndorosi and Soitsambu villages.

TBL cultivated the farm for 5 years. Thereafter, the TBL
abandoned the farm and the buildings. Only one watchman was left
there.

No person had ever stopped them from using the farm.

The 2™ defendant and Thomson occupied the farm in 2006.
They fixed tents in it.

The 2™ defendant never applied to be allocated land:; Sunkenya
land (farm).

Villagers, complained and opened a case before the court. The
Sukenya village decided to come to court. They complained to the
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government but the government didn't act on it. They decided to
bring the case to court.

He prayed that the court cancel the 2™ defendant’s certificate of
ownership.

On cross-examination by Mr. Sankah, he inter — alia stated thus;

He is the village chairman of Sukenya; since 2004. In 2011 he
was chairman of Sukenya village. The parent village was Soitsambu.
He was a leader of Soitsambu. In 2004; he was a Kitongoji (street)
chair of Sukenya which was in sotsambu village. By then in 2004; he
was aged 30 years. In 1984 he was in standard 6. He was born in
1971.

He didnt know when TBL requested for land from Soitsambu. It
is true that 800 acres only were used for farming. The land which was
cultivated was less than which was not used. He told his advocates
that they stopped farming in 1990. By then, he had completed school
he was not a leader of the village. He is on leadership position since
2004 to date. He identified MVCI to be Minutes of the village council.
ID 1 is Sukenya village document (the village council). The village
Assembly had decided that they open a case. It didn't provide that
there was village Assembly’s decision to take the case to Court. About
50% of the land of the village has been taken by the farm.

The Mondorosi Land taken by Sukenya farm was not measured.

The land is owned under traditional and customary tenure, even
before giving it to Brewers. When Soitsambu gave land to Brewers,
the people were not involved. It's leaders who were involved. He
knew of this when he was young.

1% case was filed in 1987. The case was opened by the people
not village chairman.



Brewers abandoned the land. The TBL building was demolished
in 2006 or 2007 when TCL occupied the land. There was a TBL
watchman keeping the building.

He prayed that land be restored to the people and the registered
titte deed be cancelled. He also requested that 12,617 acres be
returned to the people; as the same was acquired illegally.

They discussed with 3 defendants, Ngorongoro district Council,
the 3™ defendant said that they gave Land to TBL to farm. If they fail,
to farm it, they should return it to the people. Also they shouldn’t take
more land without consent of the village.

During Cross examination by Mr. Sinare he stated that:-

It's Government Notice which established the village, it's No. 22
chapter 287.

There's still soitsambu village; it was a street under the parent
village. It's the law which established the soitsambu Vvillage.
Soitsambu is not defunct.

The decision to give away the land was made by Soitsambu.

The land is used by livestock keepers. Currently Sukenya’s
residents are more than 2800 so there are cattle belonging to more
than 2,800 people.

The committee reported that there were 4 “bomas”
(homestead). It's said there were 8 km and 4km distance from the
farm land. It proposed that, they be moved to another area. There
was a resolution that the people should move out, TBL be given
10,000 acres and shouldn’t acquire another land until they get
consent from the council. He does not know if the land was
measured. The land was measured in 2003. You could not tell the size
of the farm before 2003. He doesn’t know if TBL were shown the
boundaries.

He knows the current boundaries. The boundaries are not the
same; as they were given 10,000 acres. Now it's 12, 617 acres.
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The land belongs to the people. He complains on their behalf.
He knows that the people have right to sue. The village council is
representing the people.

The 2,800 people are from Sukenya. It's not correct to say that
Soitsambu have no land there. The villages are divided but they are
not measured; there are no beacons.

There were no boundaries, since it were a street till this time.

When cross-examination by Ms. Chacha he said that the Council
discussed with the village when the land was given to TBL. There was
a committee formed by D/Council to discuss with Sukenya people. He
saw the Minutes. He did not see any agreement. MVCI shows that the
council gave land to TBL; 10,000 acres.

PW2. PARMITOR KASIARO, stated inter-alia that:-

He lives at Ngorongoro. He is a livestock keeper. He keeps
livestock at Ngorongoro reserve, Ololobi. Between 1984 to 1990 he
was living at Ngorongoro. He was a Diwani (councilor) of his ward and
Chairman of the Ngorongoro District Council. He has been chairman of
the Council since 1984-1990. He recall that the TBL came to the
District. They discussed with various leaders; party leaders and
Government leaders. The TBL, requested for land for barley farming.
The Ngorongoro Council was capable to give, 10,000 acres.

They first formed a committee; which comprised Experts and
councilors. They visited the area. They then brought feedback, that
the land was available; it had few bomas. The council allowed to
allocation of 10,000 acres but they shouldnt acquire more land. The
land should be measured before acquiring the title deed. The TBL
should assist cultivation by hiring tractors to the people; the few
bomas should be moved from that area and TBL should compensate



them. There is a letter from Loliondo Executive director to the
Executive director TBL. He signed the letter.

Thereafter, the TBL started to farm a small part of the land.
They farmed it till 1990. Later they started to grow maize instead of
barley. Finally they abandoned the farm.

TBL did not comply with the terms as put in the resolution. They
expected that they would re-fublish a windmill for water.

The farm is part of Sukenya. Also other neighbouring villages,
soitsambu and mondorosi were grazing on that land.

Apart from TBL the other part of the land was used by the
villagers.

[The District Council meeting minutes which he was chairman
were tendered in court as Exhibit P. 3].

The land was not measured. He didn't see any compliance of
what they agreed.

When cross-examined by Mr. Sinare he stated thus:-

It's true the council allocated land per the resolutions made; he
doesn't see some other terms like supply of water.

It's the District Council which had authority to allocate land
which is 10,000 acres or more. They didn't write to TBL regarding non
compliance with the terms. They didn't fix a time frame for the TBL to
survey the land/measure the land. He was councilor till 1990. They
didn’t given them time frame to comply their terms. He does not know
if they did after he finished his term. Before TBL coming in, the farm
was used by the people. He has never lived at Sukenya. He does not
know the boundaries. The TBL was to compesate those who were to
move. You cant move a person without compensating him. The
minutes says that those who lived in Bomas they should be moved
elsewhere. It was not written that they be compensated.



PW3. CHARLES GOR/ANGA, stated among other things as follows:-

In 1980 he was working with TBL. He was Assistant Agricultural
Liason Officer. He was based at Karatu. He was later on in 1984
promoted to Northern Zonzl Extension Officer; for barley farming. He
was based at Karatu. His Responsibilities were to Develop barley
farming at Karatu Ngorongoro, Babati and Hanang.

TBL instructed him to go to Ngorongoro and look for land to
grow Barley. The company gave him a letter introducing him to
Ngorongoro District Council. He was a leader of TBL team. They had 5
days meeting with councilors to consider the application. Their
request was for 10,000 acres land.

Apart from, the TBL team, 7 councilors, there were there and
their chairman.

TBL did not give them anything. After 5 days, their application
was granted. It’s the Ngorongoro district council leadership who wrote
the acceptance letter.

After getting the letter, he took the letter to TBL. They
appointed TBL officers to work on the farm. They included farm
manager and Liason Officer; who would be a link to assist the Maasai
to cultivate food crops. The name of the Liason officer was Charles
Orle Ndikire

The 10,000 land is allocated at Sukenya, Soitsambu Ward.

Cultivation started in 1985; the farming was done for 4 — 5
years. They farmed about 2000 acres. They did not farm the whole
10,000 acres due to the fact that animals were destroying crops and
they were operating on loss; expenditure was bigger than income.
The barley was transported to Moshi which is about 400 kms away.

TBL failed to Develop the land. He was assigned to oversee the
farm; to supervise watchmen and the building. Three watchmen



(quards) were there. The watchmen were to guard buildings and
other TBL propertics.

They were informed by superiors that they were looking for
other means to develop the farm. He is not aware of any steps taken
thereafter.

Since 1984 — 1990 TBL was owned by the Tanzania government;
later on she entered into partnership with south Africa.

After joint venture the TBL's policy was to abandon non-
productive farms. They decided so because they were not productive.
When cross — examincd by Ms. Angella Chacha he said thus:-

According to terms of agreement. TBL was given 10,000 acres
and TBL was to assist the masaai to cultivate farms for food crops.
The letter did not contain a provision that the people would be
compensated.

When re-cxamincd by Mr. Rashid he said that, the cattle which
entered the area belong to the people/residents of that area. He does
not know if there was any prosecutions for trespass by TBL. He did
not initiate a survey of the area. He does not don't know if TBL
compensated the people.

PWA4. JAMES L EMBIKAS, stated inter-alia as follows:-

In 1984 he was a member of Soitsambu village coundil, it'’s
situated in Ngorongero District. He was appointed member of the
village council in 1987. He held the position up to 1987. Thereafter,
He contested for chairmanship. He was elected chairman in 1987. He
held the position up o 2009. He has been chairperson for 24 years.
The village was divided in 2010. It was separated into 5 villages. 5
villages include soitsambu, Sukenya, Mondorosi, Kirtalo and Njoroi.
Three villagers; remained in coitsambu ward; i.e. Soitsambu, Kirtalo
and Mondorosi. Sukcnya is under Oloipir Ward. Njoroi is now is
Olokwan.
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Mondorosi, Sukenya and Soitsambu borders the suit land; and
Enguserosambu Ward. Mondorosi is on the northern boundary.
Soitsambu is on the western boundary and Sukenya is in the Southern
boundary. Engosoro Sambu is on the Eastern border.

In 1984 he was member of village council. 5 people came; C. C.
M Chairman, the Cha'rman of the Ngorongoro District Council and 3
other people whom were strangers to him. The D/Council Chairman
was called Ole Kasizlo and the C. C. M Chairman was Gidion Ole
Sombe.

They came to sce village Leadership and members who were
there. The village chair was Mark Timan. The Soitsambu Ward
Executive Officor (Word Secretary) was there. They said that they
came with TBL personel to look for land for farming barley. They
requested 100,000 acres. They said if it was not possible then they
would need 10,000 acres. They told them that they had received the
Application. They would convene the village General Assembly
meeting. The meeting was convened. They discussed the TBL
application and Curo 2an, John's application. The village Assembly
said the there was nc land because they had given Land to TBL. The
land was given 1o TilL by the village leaders, and District leaders.
They gave 10,000 acres to TBL. The TBL did barley farming. The TBL
cultivated a small parcel about 100 or 200 acres. He recalls that TBL
cultivated it for 4 vear-.

The area which they didnt farm was used for grazing, erecting
bomas, cattle were go'ling salt, Deep (josho).

When TBEL loft, 'hey continued to build “bomas” and grazing.
TBL never cam« back o the land.

TBL left sone tin material huts. No TBL workers remained there.

Thereafte: came another company. They forbid grazing in the
area. They said that he land was sold. 16 years elapsed from the
time when TBL abancdoned the land till the other company came. The
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i 1als were destroying the farms. Brewers didn't
s living ©
m. Ther
. were misunderstandings between the

'\ - d Said ‘L‘

rosi. He

of the Land, 12, 617 acres. The price is 3m -
s i's exclusive land. Therefore the value of the
14 [ illion with (3.5m per acre).
re 1 estified
- employed by Brewers, 1% defendant. He was
vas bhased at
community and the Company.
BL Bari

to the following effect:-
Sukenya. As liason officer his job was

oy farm. He started working there in

o (3) years. He recalls that within that

ted 4 — 5 acres land. The farming was

' Makalasinga, Loliondo which is about
~ was no production because animals

at:-

has been living there since 1979. He is
 street Chairman settled there after

k oper, farmer and clan elder. He is the
o1 Laigwanani since 1965 Laigwanani’s

ups; (Rika). Being clan elder is like a
munity’s activities. He also had been a

» disput » between them and TBL and Thomson

. TBL came in 1984.
1 10,000 acres. The TBL used the

=5 a grozing area for the surrounding villages.

he TBL stayed there for 3 years only.

~king ~nd they left without bidding farewell.
' acres, they utilized/cultivated 700 acres only.
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It's the DC wh
acres. The DC ¢
one beer each.

They culti
years. They wel
of parliament.

When TBL

There wel
were used for re

When TBL

came. He's tor!

2006.

He had on
They were livin
Endonyo Naibor
at Engejek Olac

when he moved

left there becat
The bomas wer:
beaten taken t«
cattle fell in gul’
grazing grass ar

They werc
water, another

He remem
from Nayoi [am

»
b 2
S

i
e

nft

'm th:t the TBL obtained then land; 10,000
meeting, gave them food (Mchele) and drinks

00 acres left 9300 acres. They tilled it for 3
nod so by Lazaro Parkipuny, and by a member

t ¢« land was used for grazing their cattle.

~ permanent Bomas built there. The bomas
- of the families; women and youths.

-ontinuod to use the land. Later on Thomson
‘hem up to this moment. Thomson came in

'n that farm. There were a total of 10 Bomas.
qusero Oormongi Siruai, another Boma is at
. one a! Engeju Engoilalei and another Boma is
nd at Olduroto Loltiatelete. He built the Boma
~dorosi. The Bomas are no longer there. They

7 homson. The land was used for conservation.

| fire poople were shot by gunfire, people were
and 1o Court. Cattle were moved away. The
- died =ome got lost, some died due to lack of

' awav from Poloreti where they used to get
Irmongisirnai and at Enashipa.

aople who were shot. He knows one youth
injai [imani.
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It's Thom:
does not know i

He didnt
chaos, they call
them to stop.

When cros

TBL didn't
the council; he
However, rece
Mondorosi, Kirat

The partit

testifying for Mo

They didi
Commissioner (!
visited the scer
taken up the m
has not compla
cattle were not
& Sukenya. He
informed that tl

When cros

Thomson
bomas, about 7
one is his. He k
wasnt at the s
shot them. The,
homestead is n«

 E ¢
' C“:"‘

al

m

-
-y
~

vas on
owever

I, MOs

was 10,

mpany that committed these outrocities. He
vore even taken to police and court.

hing but the community reacted, there was

tings, found lawyers. The lawyers demanded

‘nation by Mr. Sankah he said that:-

1ind from the people. If they requested it from

sware of that. He was living in Soitsambu.

o villages were partitioned to Soitsambu,
‘tsambu, Sukeny, Njoloi.

s made about five years ago. He is now
village. His Boma was also burnt.

raised an alarm. The District
tion. He held a meeting with them. He
his way to Monduli; he said they had
he hasn’t seen the DC since then. He
eported of the death and loss of cattle. His
- part of the land is in Mondoros, village
w if the land was surveyed. He was only
100 acres.

& o o R
I't. 1 Y
)

nform:

L5

L kno

‘natio bv Mr. Sinare, he said thus:-

urn his homestead (boma) he had several
‘n the farm. Among the 10 indicated boma’s
seople who were shot but they didn't die. He
on they were shot. He didnt see those who
| away his 300 cattle. His cattle didn't die. His

19 the farm. He knows that Ole timan’'s cattle
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were chased aw but  they were kiled by hyena.
Thomson didnt | th cattle but his actions led to what happened to
the cattle.

When cros oxa iined Dy Ms. Janeth he said that, as a street
chairman he ¢ o elings they wanted the company to move
away. The lawy - a1 DC and Police came from Loliondo. The DC
did not settie the sy

When re-c. mir ] Oy Mr. Kapaya he said that he said he didn‘t
see Thomson 1SiNG away or killing cattle, he said they are
responsible bec: ¢ ' hon the headers escape, the cattle get lost or
die. They know ' ac 1omsons people who were chasing the cattle.

PW. 10 Shang: Is/la mdelereo, stated among other things as
follows:-

He lives & 5y nya village, Ngorongoro District, he was born
there. Heisac cper/farmer. He is also a member of P/school
committee.

He knows ! . T1 Company. The TBL came there in 1984. They
came with a mo' e h use. The TBL tilled the land. In May 1985 they
used tractors. Tt v h: 1 4 tractors.

He does nc' “no v the size of the farm which they occupied.

They tilled + 5. They were grazing around that farm. They
entered there al  th  harvest of the wheat. They got water from the
gully. TBL vacat i 1988

TBL had h# st or 3 Ve:
and one securit. =

'S, TBL left in 1988; they left a building

-~

The securit  jus  didn't proverent them from using the land.
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They used

Thomson «
mid of the farn
cattle. Thomson

for Animals. The

Thomson |
took there to cc
burnt, all Boma-

There we
were hit by polic

He was af
chased away an

When cro
things that he ¢

When Tho
Kandoro came.
the meeting. K
village. There
partitioned. Thc
the land.

The meet
Thomson. The |
RC didn't say w
was picking up |

He has six
child was aged :

o P

ut

onda was

A for 15-16 years after TBL left.

- 2006. He has a Boma in the farm; it is in the

: were about S bomas. He had 200 heads of
move the cattle because it was reserved land

ed the move.

Police. Division secretary, arrested youths and

2y moved them out of the farm. His boma was

urnt.

mas, thoy moved out to nearby land. Youths

aken to police.

a5 they arrested his son and his Cattle were
got lost.

ned by Mr. Sankah, he said among other
now how TBL acquired the farm.

2me; he complained, to the DC. The RC Abas

» called a meeting for all villages he attended
called only one meeting, at the soitsambu
: villaoe only. The soitsambu village was
was portitioned after Thomson has occupied

the dispute between them and
ed OCD, Mponjoli to stop beating them. The
‘he owner of the shamba. The RC said that he

uths. His child who was grazing his cattle, the
3 years by them.
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He witnes:
other one was «

He was referred

saw a police wi

The youth told

withessed the s!

That was
was as follows:-

DWI Davir

inter-alia that:-
He is a pe

of Agriculture. H
H.Q is at Arushz

In 1982
company’s mac

He worke
retired.

He was |
Ludodolelo, at 1
Estate. In the s
of the Barley R:
be head of dep
and Research.

rai

-

W
e

.....

ir(

b

people baing shot. He saw one being hit. The

* witnesscd one of them being shot at the jaw.
nimbil. Thomson’s manager shot the youth. He
¢' him. He was brought by the Tomson’s vehicle.
m i's a police, called Juma who hit him. He

} of Plaintiff's case. For defendants, the case

- Batekereza testified for 1% defendant stated

50 Agricultural expert and consultant on issues

v sed at Arusha; and other parts of Tanzania; the

cmployed by TBL. He was overseer of

1BL since 1982-2010 when he voluntarily

omoled to farm manager; He managed the

In 1997, he was manager of west Kilimanjaro
ir, he was promoted to be production manager
and production. In 2001 he was promoted to
iy depart manager. He supervised production
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TBL had :
highland zone v
and Babati.

Loliondo f
there was discu:
farm is measuri;

The farm
employment til| -

The TBL di

They coul
prepare the far
expanding the |
destructive anin
SO animals coul:’

TBL was &
past it was 100
sold some of =
farm was not -
liabilities starti;
decided not t
equipments. So

The TBL |
farmers.

By the tim

ut 10

rre 'here was; West Kilimanjaro, Monduli Loliondo

farms; southern High lands, and Northern

1 i5 in Ngorongoro District. When he joined TBL,
ons/negotiatons to acquire the loliondo farm. The
12,000 acres.

‘a5 for barley  production. When he was in

en e retired the farm was under TBL.

tulilize all the 12,000 acres.

utize all of it because there were initial steps to
lan ] clearing and to assess the production before

ducljon area. There was also problem of blocking

. ey decided to expand human, activities area,

) far from farms.

Mpony; it was paying all the expenses itself. In the

=0 ermment owned, in 1993-1994 the government
arc to foreign companies. By the time he left, the
- government sold all its assets and

N 19937 in 1994 the Board of directors of TBL
vove itsell in barley production by using its
o all the shares to private companies.

g d itself with contractual farming; with private
It the TBL had left no single farm.
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When cro
acquired the fa;
house ware. Wi
TBL till when th

There wer
were sold. The

workers were |

company sold 1
When cro
land ownership.

When cro:
lasted till 1997
farm.

Exhibit. p.

Ngorongoro Dis
for barley p;
measurement/si
they needed to
when processir
Exhibit. P. 3 i
Ngorongoro Dis

X

., th

th

=
- |

~
~
(&)

x

-

it

ined by

y built staff houses, stores, and the machinery

Mr. Sinare he said that when they

Company was sold out, the building was under
was sold out.,

- ors of various department till when the farms
“iclion workers were there up to 1992. Other

'en. They worked up to the time when the

ined by Janeth he said that TBL had title of

ned by Mr. Rashid he said that the production

w Lhe size of the farm. He didn't measure that

a letter to TBL Executive chairman, from

L, it is dated 30/08/1984 subject is request for land

measurement of acre s exact
> letter says 10,000 acres. Its written that if

= they have to get consent & follow Land Law

n. YGS,

1 10 General Manager of TBL from Chairman

2 Tille, "kibali cha kumiliki ekari 10,000:



It is true
subcommittee t«
not measured.

TBL farms
farms. The Bar!
plant to process
400 Km. In 198
road; he agree
measure the siz
about 1-2 acre:
numbers. It's n
not fenced.

DW2. MANAS
defendant.

He stated
employed by
Agriculture in 1°

He therea!

1989, Decembe:

field officer o

Kilimanjaro. He

at they were looking for 10000. There was a

now the area. The reports shows that the farm was

d vas the company managing Sukenya and other

was to De taken to Moshi to the factory; to the

2 nalt. The distance from Sukenya farm to Moshi is
‘985 the road was not tarmac. The road was rough

thal there were buildings on the farm. He didn't

f the area covered by the buildings. They covered

mo walchmen were left there. He cannot tell the

true that TBL abandoned the land. The farm was

m

IS/ MATANGANDA, testified for the first

nong other things as follows: He was once was

vernment as  extension officer, in ministry of

worked at Njombe District; He later joined TBL in

Up 10 1994 when he was employed as Agricultural
'BlL. He worked at Loliondo farms and west

s living in those farms.

No
o



When he v
farm it was opc

the farm.

The TBL

farm.

He was su
they had cultiva
He workec

years.

The 800 a

season betweern

They didn
Small piece. Th:
moved to west |

He quitte
company didn't

There wer
The huddles in
had surrounde
Soitsambu
administrators ¢

wea

There we
keeping equipn
parts.

Crl

ling.

nanj

) Bor

o]

Bs
1€

NoL

<hov

: Y
ant

» for fuel, and container for keeping spare

ployed by the Loliondo farm, it was already TBL

Th:

*y were producing Barley. He was living in
s it's 10,000 acres. He didnt measure the
‘he farming when he left the farm in 1992
cres for barley.

rm from 1990-1992. He worked there for 3

under cultivation. He left the farm after the

» November.
e whole of 10,000. They started with a

ntinuing to expand. During the end 1992 he

after TBL entered into partnership. The

h farming.

5 inside the farm or cattle in the farm.

the farm were wild animals. The animals

5. The farm was at Sukenya village at

was 3also the farm manager. The
Jt there were no productions.

s for slaff, office, godown and shed for



By that time, t

drivers for tra:

watchmen and
were left there.
When cro:

He canno!

parts of the far
the week. Ther:

attended the re

DW3: JOHN |

among other th'

He is Gen
station is Arush
is regarding a d
the
abandonment b

land

The owner of t
D.1].

At the b:
transfer of title

by staff and ma

When cr
December, 200°

war

v ere erm manager, production section i.e him,

'S & combine Accounts, “funds”, about 10-15

re keepers. When production stopped watchmen

[[8)%

e

» LOILIS:

ariine by Mr. Rashid he stated inter-alia that:-

if only 800 acres were utilized. He visited all

10,000 acres. He worked on the farm throught
no need of quarding the whole farm. They also

1 land as they didn't allow people to occupy it.

OFT, testified for 2™ defendant and stated

nacr for Tanzania Conservation Ltd. His work

/or 5 with TCL since December, 2009 the case
I piece of land sukenya farm 373. They say that

cauired liegally  because they are alleging

_.
-y
o |

Currently is TCL, according to the title [Exhibit

e of the title there's transfer of title. There’s
- on 07/03/2007. Currently the Land is occupied
nt of TCL.

nin ol by Mr. Sankah he said that, since

@ he has visited the land about 30 times.

0
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There are
They look after
general care of
not keep dome:

There are

the last time in |

The type
camp. They visi
~In additios
property to pro.

Including |

storytelling (Tra

His obser

peaceful.
The right
government of
He has n¢
the natives. Fo:
facilities buildir
school; they p
money is used
they assisted in
When cro
granted the Ric
land says it me:
It's not cc

not exclusively

According
farming. TCL :
application is in

ff 1
uri

i

Nati

is y

at
y U

nni
f‘s;
 farm, 1

RO

el

an
y se

» schoole
| . L WAL

g the area; currently they are 22 of them.
‘aking them on walks, guiding the camps,

'tural resources, and the animals. They do

Is on the land.

“oma’s on that land. He visited the land, for
2ar.

"1 is community Tourism. Tourists stay in
@i projects which they support.

rombers of the community are invited to the
¢ to Tourists.

imited to Nature Walks, Traditional dances,
ories) e.t.c.

he relationship with the community is

ncy has never been revoked by the
vy threats from the authorities or from
rvice; they do; social projects, school
5, leachers buildings, Taking Tourists to

ol per head for the visit; the amount of

in their daily needs. Furthermore,

dical facilities.

I by Mr. Rashid he said that:- TBL was
ncy on 24/5/2004. The description of the
acres. That's about 12,617 acres.

“defendant is foreign owned company. It's
K Thomson and Judy Wineland.

ntalion the land was used by TBL for

“hange of use of land to Tourism. The



TCL is no
date.

They did 1 '

vacate.
He is aw:

Loita. They surr ¢
The TCL ¢ rd
there are clans ) |

He is awa:

It's not ¢ t
some and den
community w!
management, 1/
for TCL who ar:

There is |
cattle grazing
iIncrease.

He was &
assault the sta

His staff
communicates

According
on the land pri
Bomas on the |

-
«

—

(2

the land illegally since they acquired it up to
cive any notice to stop tourism nor notice to
xXis'ence of 3 clans. The purko, Latayok and
e piece of land.

nail from all 3 clans. He does not agree that
> minority.

istance of NGO facilitating the resistance.

at ey divided the clans by giving benefits to
hers. The TCL has offered position to all the
@ ready Mondorosi were approached by
'ec e offer down. Currently there are 22 staff
g there.

<t clween cattle keepers and TCL. There are
'he problems occur when number of cattle
at e villagers were arrested for attempt to

at any member of the community. He

'f on daily basis

do uments and reports there were no Bomas
€ ing; when he came in 2009 there were no



DW4. KASEMA
and stated amc

was born there.

since 01/09/20¢
- To prepar:

To prepar:

To inspec!
- Give advic
Collect go
The record sho
In 1987, t
the court found
In 2006
between the po
The RC vi
president to ret
7
When cro
Soitsambu villa
1992; Full surv
in 2003.
Thereafte:
The title

D/council.

c

or!

IS ¢
fO." i

or(

th
do

ce

SAMAWA, testified for the 4™ respondent

ngs as follows, she lives at Loliondo. She

with Ngorongoro executive director office

- assistant land officer, her duties are:

i'!

)

regarding land issues

SUeS
senue; land taxes and rents.

|24 the soitsambu village gave land to TBL.

pened a case, Civ. No. 74/1987. In 1991
o lawful owners of the farm.
@ farm to TCL. Another dispute arose

> company.

4. The people advised him to advise the

cop'e. The owner of the farm currently is

- by Mr. Sinare she said that in 1987 the

‘and to TBL. The land was demarcated in

n 2000; approval of drawings was done

- for title continued; it was issued in 2003.

.I) was prepared by the Ngorongoro



When cro:
The 1587
were Isata Ole
the suit land w:
The title «

more land, the

sought permit t
According
compensation £
When the

provided that !
compensation; :

When the
1999,

When exz:

put bench mar!
to the director
the applicant h

That was
advocates brou
when preparinc

Coming b
obvious that U

ine

as

e

0

to

d tl

anz: in

e
as

lev
ffe

'as

by Mr. Rashid she said that:-

Jrought by Soitsambu village the plaintiff

nd others; not the village. It's shown that

"<
]

re than what was agreed. If they needed

cek

for permit. She doesn’t know if they

: 10,000 to 12,000 acres.

13

age

Laws, the applicant has to pay
land Act.

cquired the 1923 Law was used. The law

oped land had no value. There was no

"

-
1

‘om the current Law.

‘oparcd title the law applicable was the

y Joneth she said that during Demarcation you

Il s

YA

th

widenc

Cis!

he

/CY

you prepare drawings which are send

‘maji na ramani). In order to acquire land

h the village.

from both parties. Thereafter the

' submissions. I have considered them

“i- T will start with the 1% issue. It is

Avil Case No. 74 of 1987 between Isata



Ole Nderekei .

Farms is differ:

are different. I

former case, th
this issue; as f:
the parties mus
Procedure Codc
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"No
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Salil

or a
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that the 1% deJ
the plaintiff-" v
through DV' I,

the whole {0

some problom:

=)

destroying the

er

1 t

ds

asf

> Sd

es,

75

377

de
e

an

ar

nd

V5. Tanzania Breweries Limited (TBL)
present case. The parties in the two cases

Jie plaintiffs are villages whereas in the

5 were villagers. I need not labour much in

-0 be Res-judicata the subject matter and
= In this respect see Section 9 of the Civil

1l try any suit or issue in which the

5 also directly and substantially in
'y instituted suit between the

or belween parties under whom they

he claim litigating under the same title

L Is pending in the same or any other

laving jurisdiction to grant the

180 .
W B

r¢ is undisputed evidence as shown above
- only part of the land, according to

' acres were tilled. The 1% defendant,
'za agreed that they did not utilize

was for Barley production but they faced
ded invasion by wild animals who were

ace from Sukenya Farm to Moshi



factory which

Matanganda al:
still expanding
and DW2, pror

left as the 17

barley. Tha!, t
private compar
1994. I have v

defendant v as

started and it

defendant nev

defendant. It

allowed any so

It is my view t
of the land, h
evidence as s
According to e
issue is answer

Conce: nit
were using (he
witnesses said
they owned it

evidence wiic

Lin

..J{;‘

ot

hows

th

+ of rough road. DW2, Manase Elisa

they cultivated only 800 acres. They were

. /ccording to 1% defendants witnesses DW1

roinued till 1992, Thereafter some workers

declded to stop farming; i.e. producing
dant soid all the shares of the farms to

. farm was sold out to 2" defendant in

whole cvidence, it is evident that the 1%

J. It 15 also in evidence that the cultivation
wicding, it is also in evidence that the 1™
farm till when he transferred it to 2™
vidence that the 1% defendant had not
i land during all the time she was there.
' Defendant cultivated 800 acres only
andon the other parts of the land. The
that she continued to take care of it.

use Lo guard around the farm. Hence this

(he plaintiffs witnesses stated that they
re were few homesteads in the farm. The

vned the land under customary law; that

ne

colondant acquired it. There is further

15 moved into suit land during dry



season in pursu
land.

Considerir
defendant nev:

farm throuchou

As said, the ov
during dry sea:
land continuou
adverse posscs
claimed if the

actual poss ssi

true owner for

[Cap. 89 R.E: 21

As, show
continuous po-
Soitsambu 1!

later on trarsi
On the 4

that the siz- 2
the village e
It was also pr:
wished to a g
there is no «vic

w,l".-’.

5 and they had temporary ‘Bomas’ on the

nce as answered in the 2™ issue the 1%
I the farm. She has been occupying the
he transferred the land to 2™ defendant.
» that the villagers used to enter the farm
«a. The plaintiffs have never occupied the
ry time grazing does not entitle them to

Ve possession could have been successfully

successfully shown that he has been in

L land continuously to the exclusion of the

coribed by the Law of Limitation, in our
a5 prescribed in the Law Limitation Act,

¢, the plaintiffs have never been in
e land since when the parent villager of
want gave the land to 1% defendant who
fendant.
on in the evidence, both parties agreed
‘wcated in accordance with the Minutes of

¢ 1he District Council was 10,000 acres.
- that in the event that the 1% defendant

;, she should first seek consent. However,

nzent for extra 2,617 acres was obtained.
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of the Loca! G

the existen |
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nce that the land which was acquired was

ocation to the 1% defendant. The land was

ot <

the 17 defendant was pursuing a title deed

» deed which was admitted in court as

. was transferred to 2™ defendant by 1%

" acres. From this evidence it is evident

N

were unlawfully acquired. I find so,

o to show that the 1** defendant did ever

agreament was that, if he wanted extra
is answered in the negative; that the land
cation to the 1* defendant by the
nd the 5 jssue is answered in the
17 was unlawfully acquired.
. There is evidence that the plaintiffs i.e.
1, Sukenya village council and Soitsambu
v part of the then Soitsambu village.
are successors of the Soitsambu village;
) that in accordance with Section 26(2)
istrict Authorities) Act Cap. 287 R.E 2002
4 after the year 2010; after their
vould wonder how did they jointly
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nd for a period of 12 years; while it's

ument, Exhibit P.1, Exhibit P.4 and
were registered under Section 22 of
ion /7 of the Village Land Act, Cap.
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n 7(1) (c).
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/laoge land wunder any law or
ure in force at any time before
rite force, whether the administrative
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a whole, it is obvious that the land

' of the plaintiff who are villages,
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compensation fo unoeve D .d land at the time when the land was

acquired.
Having 5 1 did, | find that the plaintiffs are not
entitled to com n.
Basing on | @ alores id, the Judgment and decree is entered in
favour of the ph to tI o following extent:-
(i) The ' 3 and 4" defendants illegally confiscated
2617 €11 from the plaintiff.
(i) The p . intilf arc the legal and rightful owners of the 2617
acre
(iii) The ‘e [ occupancy granted to the 1% andi2®
defe he  ctified. It should comprise 10,000 acres
only. ‘acl fcation should involve both parties and
reley authoritics.
(iv) e b d by the defendants.
Right of / ¢plained.
D: 5. C. MOSHI
JUDGE
28/10/2015
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